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The least serious of disciplinary sanc-
tions is an Informal Admonition, which is
usually imposed for first-time and/or rel-
atively less serious ethical violations.
Other factors in mitigation may also con-
tribute to a determination that an
Informal Admonition shiould be imposed.

An Informal Admonition is imposed
by the Office of Disciplinary Counsel
(ODC) without a hearing. Generally,
ODC cannot reveal that an attorney
has received an Informal Admonition.

However, disciplinary sanctions are
cumulative, and the imposition of an
Informal Admonition in one case can be
used against an attorney as an aggravating
factor should he or she be found in viola-
tion of an ethical rule in the future. The
Admoniton can then become public.

In 1994, 37 private Informal -

Admonitions were imposed upon Hawaii
lawyers. The following are general sum-
maries of some of the violations that
resulted in the imposition of Informal
Admonitions in 1994. Some references
are to former Disciplinary Rules; similar
results can be expected under the Hawaii
Rules of Professional Conduct.

An attorney representing plaintiffs
in a civil lawsuit stipulated to dismiss
with prejudice certain defendants.
Despite this agreement, the attorney
subsequently filed a first amended com-
plaint against the same defendants.
After service of the amended complaint,
the attorney then advised the defen-
dants that they need not file an answer
and that the case had been dismissed
against them. See DR 7-102(A)(1) and
DR 7-192(A)(2).

An attorney was convicted of DUI,
failure to drive on the right side of the
road, and disregarding longitudinai lane
markings. Mitigating factors included
the attorney’s cooperation with the ODC
investigation and the fact that the inci-
dent was an isolated occurrence. See
DR 1-102(A){6) and DR 7-102(A)8).

An attorney failed to respond to
ODC’s letters and repeated requests for
information. A subpoena was then
issued requiring the attorney to appear at
ODC and bring certain documents. The
attorney evaded service and subsequently
refused to accept mail from ODC.

Although no evidence of a disciplinary
violation was found in the initial ethics
complaint, an Informal Admonition was
imposed for the attorney’s failing to
cooperate. See HRPC 8.4(d).

Employees of an attorney mistakenly
deposited three insurance checks into an
attorney’s client trust account without
proper endorsements. The attorney’s
failure to adequately train and supervise
his nonlawyer staff regarding the proper
handling of funds constituted neglect.
See DR 6-101(A)(3).

An attorney failed to obtain a written
agreement signed by the client for a
non-refundable retainer. Despite
repeated requests, the attorney failed to
provide an accounting or any contem-
poraneous refund of the retainer. See
DR 9-102(A) and {B)}3) and Formal
Opinion 29.

An attorney failed to file a timely
appeal in a criminal
Additionally, the attorney failed to com-
municate with his incarcerated client or
respond to his letters or phone calls.
The attorney also failed to cooperate
with the ODC investigation, See DR 6-
101(A)3), HRPC 1.4, and HRPC 8.4(d).

An attorney received a payment
from his client but failed to credit his
client’s account, and his billing state-
ments did not reflect this payment. The
attorney subsequently referred the
client’s account over to a collection
agency for nonpayment, and a collec-
tions lawsuit was filed against the client.
When the client produced evidence of
payment, the attorney acknowledged
this and even determined that the client
had a refund of monies due. However,
the attorney neglected to provide a
proper accounting and make a timely
reimbursement of monies owed to the
client until eleven months later. See
DR 9-102(B)(3) and DR 9-102(B)(4).

An attorney misplaced cancelled
checks and receipts received from a
client in a divorce case. The checks and
receipts were to he used to substantiate the
client’s financial contributions toward the
equity in the marital estate. When the client
discharged the attorney, the checks and
receipts were never located and returned to

matter.

(Conitnued on page 36)
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the client. However, the client was not
harmed by the attorney’s misconduct.
See DR 9-102(BY2) and HRPC 1.16(d).
Woe hope that these summaries are
helpful in providing a sense of the con-
duct which can result in the imposition
of private Informal Admonitions.
However, since there were many factors
considered in these decisions, caution is
advised against relying upon these brief
summaries for precedential purposes,

ENDNOTES (From page 30)

I. The Real Estate Recovery Fund, established in 1967,
provides (ur recovery of v more than $25,000 per trans-
action fr damages sustained from e fraud, misrepre-
sentation or deecit of a broker or salesman. H.R.S, §
Hi7-16 (a3 amended). The Cumractors Recovery Fund,
paverned aficr the Real Estate Fund, was established in
1973, H.R.S. § +44-128/c) (as amended), Recovery from
the Conractors Fund is not limited to fraud d

althpugh i is limited 1o owners of private roidences in an
amount of nut more dan $12,500 per wbject coaume
This secdon was recendy amended in 1994 w0 provide
that, among other things, payment from the Recovery
Fund ean be cither by court order or settdement agree-
ment and that interest accrues on unpaid repayments at
18 per annum,

2. 11 L.S.C. § 525, as amended Ly the Bankruptey
Refuirm Act of 1994, Public Law 103-394.

3. Peeg v, Campball, 102 US. 37,633 (1971},

4. Sa H.R. Rep. Non 95-395, 95th Cong., 2d Sess, 366
{1977): S. Rep. No. 95-989, 95th Cong., 2d Sess, 81
{197R). Ser, e, Gringer o, Harris (In re Harrig), 85 B.R,
A58.862 {Bankr. . Colo, 1988) {Colorado stawte aut-
matically revoking real estate license until Real Eatate
Recovery Fund is repaid in full for judgment againat
ficensed Lroker or salesman, and providing that bank-
ruplcy dischiarge does nat praovide reliel lrom statate, vios
lated supremacy clause of Constitution); Lambillsite 0.
Charloite {ounty (In re Lonbillatte), 25 B.R. 392, 394 (Bankr.
MLD. Fla. 1942) (county commissivier's refusal o reew
a debtor's certificate of competency a1 a building con-
tractor viclated § 525).

5. 11 US.C.§ 103,

. Ser, e, In1e Alessi, 4 C.B.C.2d 1003 (Banks, Cu N.D.
1981 (§ 525 nun violated by governmental unit that refis-
es to grant debior a permanent racing license, il refusal
not based on the fact of debtor’s prior bankruptey but
rather un findings cuncerning the debtor's conduet and
lnck of firancial responsiliility).

1. S, g, Johwon o Edinboro Sinte College, 728 F.2d 163
(3d Cir. 1984),

8. Pursuant o 11 US.C. § S2H2HAL  However, this
remedy i available only where the delitor has filed a
Chapter 7 liquidadon case, Sectinn 52X2YA) debts are
dischargeable in a Chapter 13 wage earner case. il
US.C. § 1328,




